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BARRY HART DUBNER"

Problem On The United States Continental Shelf-Measuring The Environmental "Effectiveness" Of The
Outer Continental Shelf Act (OCSA)
ABSTRACT

This article reviews the interplay of environmental standards with
oil and gas leasing on the Outer Continental Shelf (OSC) in order
to determine if the marine environment is really protected by the
interplay of domestic legislation. The 1982 LOS' ,treaty leaves
environmental protection to State (domestic) regulation! There is
no customary law regarding this type of domestic shelf regulation.

The main problem is measuring the "effectiveness" of our domestic
shelf legislation. For example, do we simply review effectiveness in
terms of controllingoperationaldamageor in terms of environmental
injury caused by catastrophicaccidents?

INTRODUCTION

1. To set forth briefly the history of the continental shelf doctrine
in the United States together with the methods by which oil and gas are

regulated thereon.

* Dr. Barry Hart Dubner, J.D., New York Law School; LL.M., University of Miami, School
of Law; LL.M., New York University, School of Law; J.S.D., New York University, School
of Law. Dr. Dubner is a Professor at Thomas M. Cooley Law School in Lansing, Michigan.
He wishes to thank his research assistants, Ms. Kelly Askin and Ms. Patricia Prekup, for
their assistance in the preparation of this paper. His research cutoff date for preparation of
this paper was April, 1993. His paper was delivered at the 27th Annual Meeting of the Law
of the Sea Institute, Seoul, Korea, July, 1993.
In 1979, I co-authored an article concerning jurisdictional problems on the
American and Australian continental shelves. I decided to review my former article in order
to observe what, if anything, had changed from 1979. The most striking omission in my
former article concerned the lack of concern about environmental problems on the shelf.
Environmental concerns were not on my mind at that time but they most certainly are
today. Addressing environmental concerns requires an active awareness that while resources
are finite in nature, so is our fragile environment.
1. L. Sohn & K. Gustafson, The Law of the Sea, 165-171 (1984).
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2. To discuss the environmental standards set forth in the United
States domestic legislation and the reasons why the standards are
inefficient or are incapable of an efficient environmental measurement.
The theme I will develop is that of state/federal jurisdictional
conflict which was supposedly settled years ago, but has been going on
in part for years. States want the right to regulate the oil and gas
development on the continental shelf for purposes of protecting their
respective environments. The federal government is interested in the
financial outcome derived from leasing oil and gas sites on the continental shelf. The receipt of this income and potential income, in terms of
future deficit reduction, allows for environmental concerns to be
minimized. The question of how to measure the effectiveness of the
domestic shelf legislation remains.
HISTORICAL DEVELOPMENT OF THE SHELF-THE STATE AND
FEDERAL CONFLICT
A.

What is the Outer Continental Shelf?

The submerged land which lies beyond the limit to territorial
waters is known as the outer continental shelf.2 The shelf constitutes only
one part of the continental margin The continental margin, moving
from the shore seaward, consists of the shelf, the continental slope, and
the continental rise.4 At that point begins the actual ocean floor-the
abyssal plain? The continental shelf proper may extend seaward from as
little as on mile to as much as 800 miles.6 The shelf is approximately 1.7
billion acres. 7 If one includes the numerous South Pacific islands under
United States jurisdiction, the United States would have the largest
continental shelf in the world, measuring 2.3 million square nautical
miles 8 Other figures fix the continental shelf of the 50 states at 760,100
square nautical miles.9 The United States' land mass nearly doubles
when the United States extends jurisdiction over this submerged land. 10
The whole area of the continental shelf "is almost as large as the area
embraced in the Louisiana purchase, which was 827,000 square miles, and

2. K. Swenson, A Stitch in Time: The Continental Shelf, Environmental Ethics, and
Federalism, 60 S. Cal. L. Rev, 851, 852 n.6 (1987).
3. Id.
4. Id.

5. Id.
6. Id.
7. Id. at 853.
8. Id. at 854 n.15.
9. Id. at 854 n.15.
10. Id. at 854-55.
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almost as large as the original 13 colonies, which was 400,000 square
miles. " " According to a 1991 Annual Report, "the United States outer
continental shelf, which is under the jurisdiction of the federal government, ranked fourth in crude oil reserves and second in natural gas
reserves among the producing areas in 1991. Its crude oil reserves of
2,620 million barrels were 11 percent of United States total reserves, and
its natural gas reserves of 29,448 billion cubic feet were 18 percent of total
United States dry natural gas reserves. During 1991, 284 million barrels
of crude oil and 4,674 billion cubic feet of natural gas were produced
from the outer continental shelf, which accounted for 11 percent and 27
percent, respectively, of the United States total". 2 Having reviewed the
dimensions of the shelf areas, let us now look at the scope of the
jurisdictional conflict that existed between the States.
Historically, the state/federal conflict was, and is today,
jurisdictional. Who should control the development of the shelf and
thereby receive income therefrom? The states argued for a proprietary
interest and the federal government, for national security and uniformity
of legislation, also argued for proprietary interest in the shelf. After
numerous United States Supreme Court decisions resulting in severe
setbacks for the states, 3 the states were able to obtain the passage of the
Outer Continental Shelf Lands Act (OCSLA) in Congress in 1953.14 There
were various cases thereafter concerning boundary disputes which
culminated in United States v. Maine in 1975.'1 The result was simple.
The state had ownership and jurisdiction out to three miles, with certain
exceptions, and the federal government controlled the area beyond three
miles.16
How did environmental concerns fit into this distribution? Let us
now look to the actual Outer Continental Shelf Lands Act regulation and
see what is involved.
B.

Outer ContinentalSfielf Lands Act Regulation

By enacting the Outer Continental Shelf Lands Act (OCSLA),
Congress established a regulatory system for the leasing, exploration and
11. Annual Report of the Secretary of the Interior, Fiscal Year ended 30 June 1945, 4
Whiteman Digest 760.
12. U.S. Dep't of Energy, U.S. Crude Oil, Natural Gas, and Natural Gas Liquid Reserves,
1991 Ann. Rep. 22 (1992).
13. R. Wiygul, The Structure of Environmental Regulation on the Outer Continental Shelf:
Sources, Problems and the Opportunity for Change, 12 J. Energy Nat. Resources & Envtl.
L. 75, 80 (1992).
14. Id. at 80.
15. United States v. Maine, 420 U.S. 515 (1975).
16. Wiygul, supra note 14, at 80.
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exploitation of the non-living resources of the continental shelf beyond
three miles, or nine miles in certain historic cases, from the baseline from
which the territorial sea is measured. 7 The Outer Continental Shelf
Lands Act established general guidelines and directions for the Secretary
of the Interior in managing the resources of the outer continental shelf
and in leasing tracts for oil, gas and other mineral exploration and
development.'8
"[Tihe Act provides structure for every step of the process, from
initial government planning of lease sales to the marketing of recovered
minerals. The procedures embodied in the Act are pyramidic in structure,
starting from broad-based planning to an increasingly narrow focus as
actual development grows more imminent. The procedures can be
categorized into four distinct regulatory phases: (1) formulation of a
national five-year leasing plan by the Department of the Interior; (2) lease
sales; (3) exploration by the lessees; and (4) development and production
of oil and gas." 9 See Appendix.'o
The resources of the continental shelf may be divided into living
and non-living categories. Non-living resources may be further divided
into hard-mineral and fossil fuel resources.2 "In 1972, the only year for
which comparative statistics are available, the ocean sector of the
economy contributed three percent of the total Gross National Product
(GNP)."' "In dollar amounts... construction contributed $58 billion,
transportation contributed $46.2 billion, agriculture contributed $35.4
billion, communications contributed $29.4 billion, and mining contributed
$18.9 billion, as compared to the ocean sector's contribution of $30.6
billion." 2'
Because of the increased need for exploration and the exploitation
of shelf resources resulting from oil embargoes, states and environmental
groups became dissatisfied with the generalized directions of the Outer
Continental Shelf Lands Act. In 1978, the Outer Continental Shelf Lands
Act was amended to set up a uniform national policy for the continental
shelf exploration and exploitation to revise the federal leasing system
significantly, to provide coastal states with an increased role in federal
exploration and exploitation decisions on the continental shelf beyond
17. 43 U.S.C. §§ 1312, 1331-1356 (1988).

18. W. Cohen & J. Haugrud, Environmental Considerations in Outer-Continental Shelf
Oil and Gas Leasing in the United States, 3 Tulane Envtl. L.J. 1 (1990).
19. Cohen & Haugrud, supra note 19, at 2.
20. G. Gould, U.S. Dep't of Interior, OSC National Compendium: Outer Continental Shelf
Oil and Gas Information through September 1988, at 36, 62-3, 82 (1989). The charts
contained in this Appendix illustrate the interplay of the state/federal legislation.
21. Swenson, supra note 3, at 855.
22. Id.
23. Id. at 855 n.18.
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state boundaries, to provide for safety standards on off-shore installations
and other exploration and exploitation operations, to enhance environmental protection, and to establish an oil spill liability fund. 4
The United States Department of the Interior Minerals Management Service conducts an Environmental Studies Program (ESP). Begun
by the Bureau of Land Management, it awards contracts for collection
and synthesis of environmental and socioeconomic information for outer
continental shelf leasing areas and the adjacent on-shore coastal environments. "From 1973 through 1988, the Minerals Management Service and
its predecessor agency invested $472 million on its Environmental Studies
Program."' "Initially, the program was designed for conducting largescale multidisciplinary baseline studies to document a variety of
measurable characteristics of biological communities, the water column,
and the seafloor of study areas before any OCS oil and gas activity in
that area. These studies characterized the nature, abundance, and
diversity of natural animal and plant populations, the physical characteristics of the seafloor and overlying marine waters, and the concentrations
of certain trace metals and hydrocarbons in the water, sediments, and
selected animals in the study areas."' In 1978, the program was
redirected as recommended by the National Research Council. As of 1988,
the Environmental Studies Program included different approaches
including "descriptive regional reconnaissance studies, site- or areaspecific studies, monitoring programs, information gathering and
syntheses, and environmental process studies. The type of data and
information gathered varies from study to study, but generally includes
descriptive or quantitative characterizations of (1) the seafloor and
associated biological communities; (2) the nature and dynamics of water
masses and their movement; (3) chemical constituents or contaminants of
water, sediments, or organisms; (4) endangered or threatened species
populations and their vulnerability to adverse impacts; (5) coastal
socioeconomic structure and function and probable changes caused by
OCS oil and gas activities; and (6) actual or potential cultural resource
sites on the OCS. "27
It is questionable if any of the descriptive or quantitative
characterizations have the necessary impact or draw the concerns that
should be relevant because of the sheer volume and revenue obtained
from the sales of oil and gas. The sales of oil and gas leases, from 19541986, resulted in over 479 million acres offered for lease.' Of these,

24.
25.
26.
27.
28.

43 U.S.C. §§ 1337, 1340, 1344, 1351 (1988).
Gould, supra note 21, at 57.
Id.
Id.
Cohen & Haugrud, supra note 19, at 1 n.6.
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approximately 41 million acres have actually been leased.' "The result
has been the production of 7.5 billion barrels of oil and 75.7 trillion cubic
feet of gas."" A significant element in America's energy supply is the
hydrocarbon production from the outer continental shelf. 3' As of 1988,
the total outer continental shelf production provides approximately 12
percent of domestic oil production and 25 percent of domestic gas
production. 2 The outer continental shelf generates substantial income
for the federal government.Y "For example, in 1986, the federal treasury
received approximately $2.8 billion in direct lease revenues." u
ENVIRONMENTALISTS vs. INDUSTRY SCIENTISTS:
IDENTIFYING ENVIRONMENTAL PROBLEMS AND CONCERNS
With all of this money spent on various studies, what are the
actual environmental problems and does the legislation resolve the
problems efficiently? In regard to the structure of environmental
regulations of the outer continental shelf, a major study has been done
which sets forth all of the problems, and by so doing, inadvertently
discusses the effectiveness of the legislation.'
Before stating the problems, let us review the activities utilized
for producing oil and gas on the shelf.
The outer continental shelf oil and gas wells are drilled from one
of several different installations, including fixed platforms, so-called
"jack-up" rigs,' or anchored drilling vessels. "For unproven areas
exploration wells are first drilled."37 This involves a large operation and
requires numerous personnel and on-shore support facilities. "If oil or
gas is discovered, then additional wells are drilled, and fixed platforms
to hold production facilities are installed. In addition, the oil or gas must
be transported to shore either by pipeline or vessel. Unless the production is transported elsewhere by vessel, onshore transmission and
possibly processing facilities must be constructed." The aforementioned

29. Id.
30. Id.
31. Id. at I n.8.

32. Id.
33. Id.at I n.9.
34. Id. at 1.
35. Wiygul, supra note 14. This article has been extensively utilized by your author
because it is extremely thorough and because there is little sense in reinventing the wheel.
36. Wiygul, supra note 14, at 86 n.42. Jack-up rigs are barges or vessels with retractable
legs that are extended when the rig is placed over the drill site.
37. Id. at 86.
38. Id.
39. Id.
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activities can lead to environmental problems, many of which are quite
predictable. For example, rig emplacement can cause physical impacts on
bottom dwelling biological communities; pipelines can often cross fragile
coastal areas. 4
The less obvious and less certain cumulative environmental effects
include:'
1. Effects of the construction of gravel causeways for placement
of pipelines are not known.
2. Animals may adapt to the noise and human presence
associated with drilling operations or those factors may significantly
disturb their behavior patterns.
3. Few studies of the impacts on coastal zones of facilities related
to outer continental shelf oil and gas development have been performed.42
4. According to the National Research Council, drilling an oil or
gas well produces a variety of effluents, often in large quantities. These
include drill cuttings, which are the ground up earth produced by the bit
as a well is drilled, and drilling fluids, which are used to lubricate and
cool the drilling pipe, bring drill cuttings back to the surface, and
stabilize the hole. The ingredients of drilling fluids are generally fairly
innocuous, but may, depending on the well being drilled, contain toxic
additives. If large amounts of cuttings or drilling fluids are discharged
directly into the ocean, as they often are in outer continental shelf
drilling, they may bury nearby bottom-dwelling organisms, and may
affect other factors such as light penetration for a considerable distance
around the platform. The effects of chronic discharges on the deeper
depositional environments of the outer continental shelf are still largely
unknown.43

40. Id. at 86-87,86 n.43. According to one recent Mineral Management Service sponsored
study of the Gulf of Mexico area, OCS facilities directly or indirectly caused 8 to 17 percent
of coastal land loss in the study area between 1955 and 1978, 1 Wicker et al., Pipelines,
Navigation Channels, and Facilities in Sensitive Coastal Habitats: Coastal Gulf of Mexico
4-12 (1989).

41. Id. at 87-89. 1 have enumerated the Wiygul discussion of the less obvious and less
certain environmental effects.
42. Id. at 87 n.44. The 1978 OSCLA amendments also required an expanded program of
"monitoring and baseline studies" to try to determine the characteristics of various OSC
areas and the potential environmental effects of OSC oil and gas development. See 43 U.S.C.
§ 1346(a), (b) (1988).
43. Id. at 87 n.46. Nat'l Res. Council, Drilling Discharges in the Marine Environment 15
(1983) (drilling fluid discharges may range from 3,000 to 6,000 barrels per well drilled). See
also Nat'l Res. Council, The Adequacy of Environmental Information for Outer Continental
Shelf Oil and Gas Decisions: Florida and California 21 (1989).
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5. Other kinds of pollutants are produced by outer continental
shelf drilling include sanitary waste, materials used in servicing or
operating machinery, and solid waste such as lost tools or pipe. These
pollutants produced in the same volume as drilling fluids and cuttings
but do have potential environmental effects.
6. Engines that run the drilling rigs may produce significant
amounts of pollution.
7. Outer continental shelf drilling activities have the potential to
disrupt the life cycles of various inhabitants of the outer continental shelf.
For example, disruption may occur by placing installations adjacent to
spawning areas, by vessel traffic crossing whale migrations routes, or by
interfering with endangered species that inhabit the outer continental
shelf.
8. Definitive studies on the long-term effects of produced waters
on the marine environments have not been performed. According to one
environmental report, "practically no laboratory work has been done on
sublethal or chronic effects of produced waters on marine organisms.""
Oil and gas are often found in association with various amounts
of watei, which must be separated from the hydrocarbons at some point.
This produced water can contain a number of pollutants, including
hydrocarbons, various heavy metals, and naturally occurring radioactivity.
9. Actual production and transportation of outer continental shelf
oil brings about the possibility of oil spills. The oil spills are considered
unexpected events; however, over the life of any outer continental shelf
project, it is statistically certain that small oil spills will occur.4'
10. The technology for spill containment in unfavorable weather
conditions is inadequate no matter what precautions are taken.
One of the problems regarding "effectiveness" of the domestic
shelf legislation is that there is still a great deal of uncertainty. Also, the
chronic impacts in the outer continental shelf planning process are given
little attention.* Research has been performed in certain areas and not
in others. Where it is performed, the value of the work is questioned
depending on whether the researcher is an environmental or industry
scientist. "Compare, for example, the National Research Council's
conclusion that additional work in a number of areas was needed for
informed leasing decisions, with the recent comment by a spokesman for

44. Id. at 88 n.51. Min. Mgmt. Serv., Dep't of Interior, 1 Final Environmental Report on
Proposed Exploratory Drilling Offshore North Carolina IV-65 (1989).
45. Id. at 89 n.52. Approximately 1,000 spills of less than one barrel occur yearly in the
Gulf of Mexico region. The long-term effects of chronic small and large discharges of oil are
not understood.

46. Id. at 90.

Summer 19941

OUTER CONTINENTAL SHELF ACT

the National Ocean Industries Association that the environmental aspects
of offshore drilling have been studied to death "'47
THE STATUTORY SCHEME AND ITS INTERPLAY WITH
ENVIRONMENTAL REGULATIONS-IS IT EFFECTIVE?
An exhaustive study concerning the structure of environmental
regulation of the outer continental shelf was completed by Robert B.
Wiygul and served as the factual basis for this lecture.' Each of the
phases of the regulatory system was analyzed in conjunction with the
uncertainties raised in the article together with the impact the uncertainties have contributed to the problems affecting outer continental shelf
development today. My contribution to this topic concerns focusing on
attempting to develop criteria for measuring the "effectiveness" of the
domestic legislation. The federal government is concerned primarily with
the revenue it obtains from the outer continental shelf. Some of the states
are concerned with the environmental impact on their respective shelves
and the uncertainty that exists in connection therewith. The problems
with the legal regime of domestic legislation are that the environmental
statutes are too fragmented to be effective, the legislation is not well
drafted, enforcement is lacking, commitment to discovering chronic
problems is weak, and the environment is playing second fiddle to the
revenue concerns of the state and federal governments. I believe that the
environmental long-range problems could be discovered and resolved if
our populations develop an interest or ethic in correcting this situation.
There is no way of legislating the public into educating itself about our
environment. There should be a model developed that uses all science,
including, inter alia: economic, social, political, and jurisprudential fields,
to correct environmental concerns in a uniform manner. Let me give an
example of what I call "fragmented approach" to the subject of effective
domestic environmental legislation.
On August 24, 1992, United Press International carried a story in
its Washington News section concerning the issues of rules against
offshore air pollution by the Environmental Protection Agency. 9 These
rules require offshore polluters, that is, polluters off the coasts of
California and Alaska, and within 25 miles of those two states' boundaries, to follow the same local, state and federal rules as if they were
located in the adjacent area on shore. Beyond the 25 mile boundary,
pollution sources must observe federal standards. The Environmental
47. Id. at 90 n.59.

48. Id. at 75, supra note 14.
49. EPA Issues Rules Against Offshore Air Pollution, United Press International, Aug. 24,
1992, available in Nexis Library, UPI File.
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Protection Agency said that the total cost for implementing the regulation
was estimated at $5 million annually in 1994. The rule should especially help southern California by reducing nitrogen dioxide pollution by
more than 750 tons per year and volatile organic compound, the main
component of smog, by 620 tons. There are 23 oil and gas platforms
currently operating in the area adjacent to California. There is exploratory
drilling currently in progress on the outer continental shelf adjacent to
Alaska. Two more platforms currently in construction or development off
California will be subject to the rule when they become operational."'
Offshore polluters on the outer continental shelf adjacent to Texas,
Louisiana, Mississippi, and Alabama are exempt from the Clean Air Act
Amendments of 1990. They remain under Department of Interior (Mineral
Management Service) jurisdiction. 2 By November 15, 1993, the Department of Interior must complete a study to determine the impact of
emissions from outer continental shelf activities on areas violating smog
and nitrogen dioxide standards in these four states. Based on the study,
the secretary of the Department of Interior, in consultation with the
United States E.P.A. administration, will decide whether further action is
necessary.
Although this regulation was needed, it really is not effective
because it is piecemeal in scope and enacted in settlement of, or in
reaction to, a lawsuit. If we were environmentally conscious, we would
not "react" to tragedies alone. We would develop effective polity
beforehand. However, what an effective policy should contain is open to
the divergent views of environmentalists and business. For example, let
us look at the National Energy Strategy.
The National Energy Strategy, enacted by Congress and signed
by President Bush, represented the nation's first major energy policy
legislation in 15 years. This policy did not really address environmental
concerns. Industry representatives were not too thrilled with the policy
either. For example, in an article contained in the Houston Business
Journal, November 2, 1992, the president and chief executive officer of a
drilling company was quoted as saying, "you have to ask yourself what
the energy policy is designed to accomplish." It is meant to fix:
1. Concerns about national security due to our reliance on foreign oil
for more than 50 percent of our needs?

50. Id.
51. U.S. EPA Announces First Offshore Air Pollution Rules, PR Newswire, Aug. 24, 1992,
available in Nexis Library, PRNEWS File.
52. EPA Issues Rules Against Offshore Air Pollution, United Press International, Aug. 24,
1992, available in Nexis Library, UPI File.
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2. The huge balance of payments deficit-currently about $58 billion
a year and growing-created by our dependence on foreign oil?
3. Since tankers and other forms of transportation account for 45
percent of oil pollution in the sea, is it to reduce the risk of another
disastrous oil spill from the 14 daily tankers bringing foreign oil to our
United States ports?
4. Is it to stimulate development of our Outer Continental Shelf where
since 1975, only one-thousandth of one percent of the oil produced in the
Federal OCS has been spilled-a 99 percent safety record?
5. Are we trying to open up OCS access and stop the exodus of
millions of exploration and production dollars-and jobs-which are
leaving the United States daily for more lucrative and more friendly
pastures overseas?
6. The loss of more than 470,000 jobs in the industry during the past
10 years?
These are the most serious concerns to our company, and the energy
policy falls way short of adequately addressing these vital issues.
53
Therefore, I repeat the question. What is the energy bill trying to fix."
Notice that there is absolutely no concern expressed about the environment. There are concerns about making profits usually couched in terms
of a rather dubious safety record. The stated positions from environmentalists and industrialists are polarized. Meanwhile, everybody suffers
from lack of a coherent policy because the effectiveness of the domestic
shelf legislation is not paramount in any discussion. We seem to respond
only to disasters. There is a character, norm, conduct or code of behavior
that seems to tolerate alleged abuses provided that these abuses are kept
out of the public eye. What should be developed is a conduct or norm
that is desirous of long range environmental and business planning. This
can be accomplished without resort to polarized positions. Certain
scientists have called for development along a maximum sustainable
yield curve. I do not believe that this should be satisfactory as a given
norm of effective environmental behavior because there are many
sensitive ecosystems in the world that cannot tolerate even the slightest
deviance from their environment.
WHAT ARE THE ENVIRONMENTAL PROBLEMS WITH THE
OUTER CONTINENTAL SHELF LANDS ACT REGULATORY
SCHEME?
The main problem is one that persists today only framed differently than earlier state and federal jurisdictional conflicts over the
continental shelf and outer contifiental shelf jurisdiction. The shift is from
ownership claims by each government entity to control of the regulation

53. C. Lescalleet, Question: What Are Your Thoughts on the National Energy Strategy?, 22
Houston Bus. J. 37 (1992).
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of the outer continental shelf leasing and development. Why should the
states bear all of the environmental risks when the direct benefits of the
outer continental shelf development flow to oil companies and the federal
treasury? 4
The states wish to limit the discretion of the federal government
in developing outer continental shelf resources. The federal government
is desirous of full development of outer continental shelf resources for
financial and national security reasons.
Regulation of outer continental shelf development is regional in
nature. For example, there are less rigid standards applied in the Gulf of
Mexico region off of Louisiana and Texas. This lack of rigidity is due to
the sheer volume of development and has caused Congress and the
regulatory agencies to impose less stringent requirements in the Gulf
region.s'
States take different stances on the propriety of outer continental
shelf development. Those states whose economies are largely dependent
on oil business favor outer continental shelf development. According to
attorney Wiygul, the leniency of Louisiana and Texas toward outer
continental shelf drilling centers can be contrasted with the strict attitude
toward drilling off of California, Alaska, or other non-Gulf of Mexico
56
states.
A significant amount of regulation of outer continental shelf
leasing, drilling, and development takes place outside the statutory and
regulatory framework either through the political process or simply
through negotiations involving the threat of lawsuits and the like.57 For
example, during the leasing stage, states can negotiate in order to obtain
stipulations governing various aspects of the outer continental shelf
development or operations in the outer continental leases themselves.'
There are at least a dozen types of lease stipulations having implications
for environmental protection:'
1. Protection of archeological/cultural resources;
2. Protection of biological resources;
3. Personnel training requirements;
4. Facilities design;
5. Identification of geohazards, such as the presence of shallow
gas pockets;

54. Wiygul, supra note 14, at 84.
55. Id. at 85.
56. Id.
57. id.
58. Id. at 108.
59. Id. at 108 n.136. See Hershman et al., State & Local Influence Over Offshore Oil
Decisions (1988).

Summer 1994]

OUTER CONTINENTAL SHELF ACT

6. Transportation of any hydrocarbons produced;
7. Method of disposal of drilling discharges;
8. Testing, type and location of oil spill containment equipment
required;
9. On site surveys to determine whether hazardous materials are
present at a drill site;
10. Protection of air quality;
11. Requirement of on-shore oil processing; and
12. Requiring camouflage of rigs to reduce visual impacts. The
Gulf of Mexico has created a standard stipulation governing the activities
that may take place within specified distances of certain types of sensitive
areas.60

THE EFFECTIVENESS OF THE DOMESTIC SHELF LEGISLATION
States have many environmental concerns which are not being
adequately addressed by the federal government. There are both
operational risks and risks of catastrophic happenings.
A.

OperationalRisks

If we are to measure the effectiveness of the shelf legislation in
terms of preventing operational risks, we simply do not have enough
scientific data concerning cumulative impacts and chronic impacts. I am
not certain that legislation can prevent these uncertainties, but educating
the public and creating concerns so that public pressure can force
industry concern would be useful. Further, obtaining better scientific
information before making offshore leasing decisions would be helpful.
It would be helpful because prior to agreeingto grant leases, we should
know the damaging effects these leases will cause. The domestic
legislation is ineffective regarding environmental protection because
meaningful state input does not enter the picture until after leases are
granted and money is sent, i.e. at the end of the legislative process, not
the beginning. This means that state concerns are put off until the oil
companies and the federal government economic projections are in
place.6'
The domestic legislation allows for state input on individual
projects thereby nullifying discussion regarding cumulative impacts. This
situation occurs because (a) the domestic legislation and the regulatory
process allows the federal government complete liberty to include any

60. Id. at 108 n.136.
61. Wiygul, supra note 14, at 170. See also Appendix infra.
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outer continental shelf areas in their five-year plan during the early stages
of the legislative and regulatory processes; (b) the federal government has
complete discretion in determining the area for leasing and in preparing
the environmental impact statement that is supposed to advise all
concerned on the consequences of their leasing decision; (c) the states
have no power to enforce their concerns about the process except for
political and litigation avenues, both of which are time consuming and
expensive; (d) broad discretion lies with the Secretary of the Interior
when making decisions involving "prediction" under §18 of the Outer
Continental Shelf Lands Act; (e) any balancing of economic versus
environmental concerns that the secretary handles will be unassailable
because under §19 of the statute, these decisions are subject only to
arbitrary and capricious review; (f) the courts have generally believed
that environmental problems will be dealt with later in the process by
using the National Environmental Policy Act,62 the coastal zone management consistency review process, or under the provisions of the Outer
Continental Shelf Lands Act; (g) states have input in the process at each
stage of the legislation but their power is limited to review of such
operational matters as oil spill preparedness discharge so that states
cannot stop development entirely within an area unless there is an
absolute certainty that serious environmental harm will occur; and, (h)
state input on critical operational regulation is limited and the Minerals
Management Service exercises complete discretion in this area.6 In
addition, Minerals Management Service "materials indicate that in the
Gulf of Mexico Region between 1964 and 1985, approximately 10,000
spills of less than one barrel of oil occurred, along with approximately
900 spills of between I and 49 barrels."6 "MMS statistics show that for
the entire OCS during the period 1964-1986, there were 34 spills of 200
barrels or more."' "Of these, the largest was a 160,000 barrel spill that
occurred off the coast of Louisiana in 1967. Note that this was approximately twice the size of the State of California's estimate of the Santa
Barbara spill. This again demonstrates that the region of the OCS in
which development occurs may be more important than the nature of any
impacts resulting from that development." 66
62. 42 U.S.C. §§ 4321-4347 (1988). The purpose of the act is to declare a national
environmental policy which encourages a productive and enjoy able harmony between man
and his environment; to promote effects which prevent damage to the environmental and
biosphere; to enrich the understanding of the ecological systems and natural resources
important to the Nation; and to establish a council on Environmental Quality.
63. Wiygul, supra note 14, at 90-162, 169-80. The aforementioned problems are set forth
and taken from the excellent article by Wiygul. He also sets forth his proposals.
64. Id. at 151 n.301.
65. Id.
66. Id. (citations omitted).
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B. CatastrophicDamage
Pipelines and tankers can cause serious spills which can interfere
No Environmental Impact
with commercial fishing operations.'
Statement has ever been prepared for an outer continental shelf pipeline
project not associated with a development plan.' But, the really big
problem facing the companies, the states, and federal authorities is the
catastrophic oil spill. This type of disaster draws the wrath of the public.
Seeing thousands of birds and animals die is sickening to almost any
person. Thus, as a reaction to this type of incident, the Oil Pollution
Acts was enacted to serve as a comprehensive overhaul of the previous
federal cleanup and liability provisions. Oil spill containment and cleanup
capabilities on the outer continental shelf are derived from three sources
of regulation: (1) Outer Continental Shelf Lands Act; 0 (2) Clean Water
Act; and (3) state authorities acting through the coastal zone consistency review process. Even minute oil spills are illegal, whether unintentional or not, under § 311 of the Clean Water Act.' Oil spill contingency
plans are required to be submitted with any exploration or development
plan.7 Strong public outcries were responsible for the amount of money,
time and effort put into cleaning up the Exxon-Valdez oil spill. The
ultimate chronic effect of the oil spill is unknown; however, local
fishermen claim their stock is gone. Exxon claims their cleanup is
successful. In this situation, was the legislation effective in preventing the
spill or future spills? We all know the answer to this question.
C. Has Any of This Legislation Changed The Behavior Of The
Companies, The Government And The Public?
In addition to reviewing the operational versus catastrophic
damages to the environment caused since the enactment of the Outer
Continental Shelf Lands Act?4 and related statutes and regulations, one
of the methods of deteri~ining effectiveness would be behavioral change
by the participants. Did the companies and government spend more

67. Id. at 146 n.277.
68. Id. at 148 n.290. "Oddly, there appears to be no specific requirement for the right of
way applicant to perform bottom surveys along the route of the pipeline to determine
sensitive areas. This may be, but is not always, required by lease stipulations dealing with
protection of cultural and biological resources."
69. Oil Pollution Act of 1990, Pub. L.No. 101-380, 104 Stat. 484 (1990).

70. 43 U.S.C. § 1331 (1988).
71. 33 U.S.C. § 1321(b)(3) (1988).
72. Id. § 1321.
73. See 30 C.F.R. § 250.42 (1990).

74. 43 U.S.C. § 1331 (1988).
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money on environmental concerns in a useful manner? Has an effort been
made to change consumptive demand of oil and gas? In other words, has
any pattern of behavior been changed? The answer is "no" to each of
these questions. Therefore, is the legislation effective? Under this
criterion, no.
CONCLUSION
In order for domestic shelf legislation to be effective, the states
federal
governments need to agree on environmental goals that each
and
are desirous of achieving. In order for the goals to be those that are other
than income oriented, there has to be a concern created in the population
of the country. Without this concern, there will be no cooperative
interaction between the state and federal governments. I have set forth
most of the problems in the domestic shelf statutory and regulatory
scheme. I believe that an effective energy policy would and should
resolve environmental concerns because it would take the stress away
from constant development and direct our goals to substitute energy
resources. This policy would be successful provided that industry and the
general population agree that an effective energy policy is necessary. Will
the fact that there is less reliance on a resource lead to less concern for
the environment when withdrawing that resource from the earth? I do
not know the answer to that question.
The main problem with prescription and enforcement of effective
environmental legislation, is really the fragmented approaches of the
states and regions. States make a lot of income from related continental
shelf support services. While states are interested in the environment,
they have financial interests at stake from exploiting their shelves.
What is an effective legal regime? With what method can we
measure effectiveness? These are questions that must be raised. The
answers lie in the various disciplines such as political science, ecology,
sociology, demography and economics. Successful models need to be
developed and utilized. The simple answer at this time is that there is no
answer. There is no manner to measure effectiveness of this particular
legal regime-the continental shelf. Is there any possibility of measuring
the environmental effectiveness of any legal regime? Perhaps, we may be
able to do so by utilizing effective legislation elsewhere as role models for
United States legal regimes.

